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the Ulnga Companies")l seek to vacate a stay order imposed by

Magistrate Judge Hedges of the District Court of New Jersey

pending a Federal Communications Committee ("FCC") determination.

For the reasons discussed below, the Court denies Plaintiffs'

motion to lift the stay.

This Court has jurisdiction over this case pursuant to 28

U.S.C. § 1331 and 47 U.S.C § 207. Venue is proper pursuant to 28

U.S.C. § 1391.

I. BACKGROUND

AT&T is a telecommunications carrier regulated under Title

II of the Communications Act of 1934, as amended. The

communications Act requires all common carriers to file with the

FCC schedules, i.e., tariffs, "showing all charges" and "showing

the classifications practices, and regulations affecting such

charges." 47 U.S.C. § 203(a). A tariff is a pUblic document,

which defines the terms and conditions upon which a carrier

offers and provides services to its customers. See~, Brown

v. MCI World Com Network Serv., Inc., 277 F.3d 1166, 1170 (9th

cir. 2002). One of the services that AT&T Corporation ("AT&T")

provides is inbound telecommunication service (i.e. 800 service).

Under AT&T's Tariff No.2, AT&T allowed companies, such as

Plaintiffs, to purchase and resell 800 service to small

IThe Inga Companies are owned by Alfonso Inga, a New Jersey
businessman.
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businesses around the country.

Plaintiffs have been resellers or "aggregators" of inbound

toll free service also known as Wide Area Telephone Service

("WATS") since 1989. By aggregating service, Plaintiffs can

commit to a certain volume of traffic. AT&T provides volume

discounts to those customers that commit to a certain volume of

traffic for a specified period of time. Consequently,

Plaintiffs are able to provide service to small businesses, which

cannot obtain the best deal directly with the common carrier

because of their low volume of service usage. These small

business are called the end-users of AT&T's 800 service.

Plaintiffs sign onto a specific AT&T plan! which outlines

the terms of the agreement between AT&T and Plaintiffs. Under the

plan, if Plaintiffs fail to meet their volume commitments they

are accessed "shortfall" charges, which amount to the deficiency

in usage over the contract term. Additionally, if a plan is

prematurely terminated the aggregator is liable for a

"termination charge."

Plaintiffs subscribed to AT&T's Customer Specific Term Plan

II ("CSTP-II")! one of the volume discount plans offered under

Tariff NO.2. Plaintiffs qualified for a 23 percent discount

under the CSTP II plan and an additional 5 percent discount for

subscribing to AT&T's Revenue Volume Pricing Plan ("RVPP").

Therefore! Plaintiffs were entitled to a total discount of 28

3
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percent from AT&T.

AT&T bills the end-users directly. Therefore, Plaintiffs

must advise AT&T how much of the 28 percent discount it wishes to

provide the end-users. Under AT&T's Enhanced Billing Option

("EBO"), Plaintiffs could give end users one of four set discount

levels, IS, 17.5, 20 or 23 percent. AT&T would then pay

Plaintiffs the difference of the 28 percent discount and the

amount of discount Plaintiffs offered the end users.

AT&T was the dominant carrier of 800 service. When other

carriers began to acquire a share of the 800 market, however, the

FCC began to loosen its regulation of AT&T. Starting in 1991,

the FCC no longer forced AT&T to offer WATS only through the

generic plans set forth in Tariff No.2. The FCC gave AT&T the

option of individually negotiating "contract tariffs," which

could be drawn to offer greater discounts than those available

under Tariff No.2. Public Service Enterprises of Pennsylvania

("PSE") was able to obtain such a contract tariff with AT&T

called Contract Tariff 516 ("CT 516"). Under CT 516, PSE enjoyed

the same CSTP II discounts of 28 percent as Plaintiffs did, but

PSE also received an additional 38 percent discount under CT 516

and other offerings from AT&T.

Seeing these types of discounts being offered to their

competitors, Plaintiffs, like many resellers, sought to obtain

them. In particular, Plaintiffs conducted a series of

4
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transactions designed to move their business from Tariff No. 2 to

a more lucrative contract tariff. First, Plaintiffs transferred

all nine of their plans to a new entity, Combined Companies

Incorporated ("CCI") , a former plaintiff in this action, which

was in negotiations with AT&T to receive a contract tariff

agreement. 2 During those negotiations, CCI planned to transfer

all the traffic from the plans it had obtained from Plaintiffs to

PSE until CCl could obtain a plan comparable to CT 516. On

January 13, 1995, PSE and CCl jointly executed and submitted

written orders to AT&T to transfer only the 800 traffic that CCl

obtained from Plaintiffs from eCl to PSE, without transferring

the actual plans themselves. That way, CCI and Plaintiffs would

receive the 66 percent discount of CT 516 instead of the 28

percent discount provided under the CSTP ll/RVPP plan. 3

AT&T initially refused to accept the first transfer ("lnga

Companies/CCl transfer") unless CCl paid a deposit fearing that

CCI would not have the assets to meet its obligations under the

transferred plans. AT&T also refused the second transfer

("CCl/PSE transfer") on the ground that by transferring the 800

traffic without the plans, CCl was effectively avoiding any

2CCI was a Plaintiff in this action until it settled with
AT&T in 1996.

3The agreement between Plaintiffs and CCI states that the
end-user traffic would be owned 20 percent by CCl and 80 percent
by plaintiffs. The arrangement between CCl and PSE was similar.
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shortfall or termination charges. AT&T claimed that without the

revenue generated by the traffic under the plans, CCl would have

no income and no means of backing the responsibilities it

maintained after the cClipSE transfer of traffic was executed.

The lnga Companies claimed that both transfers were valid

under AT&T Tariff No.2. Section 2.1.8 of Tariff NO.2 provides:

Transfer or Assignment - WATS, including any associated
telephone number(s), may be transferred or assigned to
a new Customer, provided that:

A. The Customer of record (former Customer) requests
in writing that the company transfer or assign WATS to
the new Customer.

B. The new Customer notifies the Company in writing
that it agrees to assume all obligations of the former
Customer at the time of transfer or assignment. These
obligations include (1) all outstanding indebtedness of
the service and (2) the unexpired portion of any
applicable minimum payment period(s).

C. The Company acknowledges the transfer or assignment
in writing. The acknowledgment will be made within 15
days of receipt of notification.

The transfer or assignment does not relieve or
discharge the former Customer from remaining jointly
and severally liable with the new Customer for any
obligations existing at the time of transfer or
assignment. These obligations include: (1) all
outstanding indebtedness for WATS, and (2) the
unexpired portion of any applicable minimum payment
period(s). When a transfer or assignment occurs, a
Record Change Only Charge applies (see Record Change
Only, Section 3) .

The parties to the transfer then would be required to execute a

Transfer of Service and Agreement form and submit the form to

AT&T.

6
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After AT&T refused to grant the transfers, the lnga

Companies and CCI sued AT&T.

II. PROCEDURAL HISTORY

In 1995, the lnga Companies and CCI sued AT&T alleging that

because AT&T refused to transfer the lnga Companies' plans to CCI

without a deposit and subsequently failed to transfer the end

user traffic from CCI to PSE, AT&T violated several provisions of

the Communications Act. 47 U.S.C. § 201, et seq. Judge Politan

of the New Jersey District Court entered a preliminary injunction

against AT&T requiring it to allow the Inga Companies/CCI

transfer. The Court reasoned that no requirement for a deposit

existed under § 2.1.8. Combined Companies, Inc. v. AT&T Corp.,

No. 95-908 at 20 (D.N.J. May 19, 2005) ("May 2005 DNJ Opinion") 4

The Court, however, withheld making a decision on the

CCI/PSE transfer based on the doctrine of primary jurisdiction.

The Court held that the determination of whether § 2.1.8 allowed

an aggregator to transfer its traffic under a plan without the

plan fell within the primary jurisdiction of the FCC because the

proper interpretation of the tariff was uniquely within the

expertise and experience of the agency. May 2005 DNJ Opinion at

16. Moreover, the Court held that "the proper application of

administrative discretion to that issue will best protect against

4AT &T did not appeal this portion of the Court's decision,
and it is therefore, not at issue here.
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inconsistencies of outcome." rd. Furthermore, AT&T had

submitted transmittal 8179, a proposed tariff change that it

claimed would clarify the requirements of § 2.1.8. Therefore,

the Court was further persuaded to hold off deciding the CCrlpSE

issue while awaiting the FCC's decision on transmittal 8179. rd.

After Judge Politan's May 2005 ruling, however, AT&T

withdrew transmittal 8179 purportedly after the FCC advised AT&T

that the transmittal would have prospective effect only. On

October 26, 1995 it filed a second transmittal offering proposed

revisions to clarify six of AT&T's tariffs. The rnga Companies

and ccr then filed a motion for reconsideration in the District

Court on the ground that AT&T had thwarted the FCC's ability to

determine the issue by dilatory tactics and by abuse of process

counter to the intent of the District Court's ruling. AT&T

argued that the rnga Companies and ccr had taken no steps to have

the FCC proceed on their claims. Agreeing with the rnga

Companies and ccr, the District Court granted a preliminary

injunction directing that until the FCC made a determination,

AT&T was required to grant the CCrlpSE transfer. Combined

companies, rnc. v. AT&T Corp., No. 95-908 (D.N.J. Mar. 5, 1996)

("Mar. 1996 DNJ Opinion") .

On appeal, the Third Circuit held that the District Court's

ruling contradicted its previous finding that primary

jurisdiction required a determination by the FCC and therefore,

8
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vacated the District Court's ruling, referring the inquiry

regarding the CCllpSE transfer back to the FCC. Combined

Companies, Inc. v. AT&T Corp., No. 96-5185 at 3 (3d Cir. May 31,

1996) ("May 1996 3d Cir. Opinion"). In response to the Third

circuit's directive, Magistrate Judge Hedges entered an Order

staying the case "until all proceedings before the FCC were

concluded." While the case was pending before the FCC, AT&T

entered into a settlement with CCI, extinguishing its WATS plans

and releasing all claims between the two parties. Apparently as

a result of this settlement, the FCC took no action on the case

for seven years. See AT&T Corp. v. FCC, 394 F.3d 933 (D.C. Cir.

2005) .

FCC Decision

In 2003, the FCC finally addressed the Third Circuit

referral finding that § 2.1.8 did not govern the CCllpSE

transaction where solely traffic was being transferred. The FCC

reasoned that "the purpose [of Section 2.1.8] was to maintain

intact the balance of obligations and benefits between parties

under the tariff when one customer stepped into the shoes of

another." October 17, 2003, FCC Memorandum Opinion and Order at

7 ("Oct. 2003 FCC Opinion"). Therefore, the FCC found that the

section could not apply to a transaction where only the end user

traffic would be moved and the parties to the transaction would

retain the benefits and obligations of their respective

9
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agreements. rd. Further, the FCC concluded that no other AT&T

tariff prohibited the transfer, and therefore, AT&T should have

allowed the transfer. rd. at 10. The D.C. Circuit Court

disagreed with the FCC.

D.C. Circuit Opinion

The D.C. Circuit Court granted AT&T's petition for review of

the FCC decision on January 14, 2005. The Court held that the

FCC wrongly concluded that § 2.1.8 did not apply to the CCllpSE

transfer. The Court reasoned that, "the [s)ection on its face

does not differentiate between transfers of entire plans and

transfers of traffic, but rather speaks only in terms of WATS-the

telephone service itself." AT&T Corp. v. FCC, 394 F.3d at 936.

The Court agreed with AT&T's argument that "traffic," even if it

is not the same thing as a tariffed plan, is a type of Wide Area

Telecommunication Service covered by the plan, which is governed

by § 2.1.8. rd. at 937.

The Court further held that the FCC had incorrectly relied

on one statement by AT&T that "in this case the relevant WATS

services are the CSTP II Plans" to arrive at its determination

that § 2.1.8 only applies to plans and not to traffic. Id.

(citing Comments of AT&T Corp. in Opposition to Joint Petition

for Declaratory Ruling and Joint Motion for Expedited

Consideration at 10). The Court noted that AT&T's vehement

argument that the CCllpSE plan violated the express terms of §

10
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2.1.8 is evidence that it did not concede that § 2.1.8 did not

govern the transfer. ld.

AT&T additionally argued to the D.C. Circuit that by its

terms, § 2.1.8 allows a transfer of CCl's service to PSE only if

PSE agreed to assume all obligations under the plan. AT&T

further contended that since the parties to the transfer had

amended the Transfer of Service form to state that "Traffic Onlyn

would be transferred between CCl and PSE, they had expressly

admitted that PSE did not intend to assume all obligations under

CCl's plans. ld.

The D.C. Circuit ruled that § 2.1.8 does not allow a party

to transfer benefits associated with 800 service without assuming

any obligations. The Court refused, however, to decide what

obligations should have been transferred since the FCC had

initially determined that § 2.1.8 did not govern the transfer at

all and the question of identifying the obligations was not

before it. rd. at 939.

Contending that the issue referred to the FCC had been

conclusively decided by the D.C. Circuit Court, the rnga

Companies filed a motion to lift the stay imposed by Judge

Hedges.

III. DISCUSSION

Plaintiffs note that the Third Circuit's opinion makes clear

that the issue submitted to the FCC was "whether Section 2.1.8

11
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permits an aggregator to transfer traffic under the plan without

transferring the plan itself in the same transaction."

Plaintiffs' Memorandum in Support of the Motion to Lift the Stay

("Pls. Mem.") at 9 (citing May 1996 3d Cir. Opinion at 3).

Plaintiffs argue that the Court should lift the stay because the

D.C. Circuit "conclusively decided that issue in plaintiffs'

favor." rd. AT&T concedes (and has always conceded) that § 2.1.8

of Tariff No.2 applies to the proposed transfers. AT&T's

Memorandum in Opposition to Motion to Lift Stay ("AT&T Mem.") at

2. AT&T argues, however, that the stay should not be lifted

because the D.C. Circuit's opinion was limited to a finding that

§ 2.1.8 governed the proposed transfer but left open the

determination of what obligations were required to be transferred

under § 2.1.8 and therefore, whether the CCrlpSE transfer was

appropriate. The Court agrees with AT&T.

The D.C. Circuit clearly stated that "we do not reach the

remaining issues addressed by the Commission and argued by the

parties before us." AT&T Corp., 394 F.3d at 939. The Court

noted that the FCC's determination was predicated completely on

the wrong conclusion that § 2.1.8 did not apply to the movement

of traffic. rd. at 936. Although the Court did not expressly

remand the case back to the FCC, as AT&T suggests (AT&T Mem. at

2), the Court did not make a final determination as to whether §

2.1.8 permitted the CCrlpSE transfer. Even though the FCC had

12
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determined that no other provision of AT&T's tariff prohibited

the transfer, it had not considered whether the transfer complied

with the requirements of § 2.1.8 because it had determined that

the provision did not apply. Therefore, the D.C. Circuit, on a

petition for review, did not have the authority to consider that

issue, which is therefore, left unresolved.

Although Plaintiffs correctly state the issue that was

referred to the FCC (~supra at 11), Plaintiffs fail to

recognize that the issue was referred to the FCC in the context

of the CCllpSE transaction. In its May 1995 ruling, the District

Court particularly held that ~the CCllpSE transfer -- should be

determined by the FCC." It further held that the FCC was the

proper forum to address "whether a plan and its attendant

obligations under a tariff may be separated from its traffic

when that traffic might well constitute the only guarantee

available that the plan's obligations will be honored." March

1995 DNJ Opinion at 15. Had the FCe not wrongly determined that

§ 2.1.8 did not govern the eClipSE transfer, the FCC would have

had to make a determination of whether the party had assumed all

obligations required by § 2.1.8 in order to determine whether the

provision permits the transfer.

section 2.1.8 requires that ~the new Customer [must] assume

all obligations of the former Customer.... These obligations

include (1) all outstanding indebtedness for the service and (2)

13
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the unexpired portion of any applicable minimum payment

period(s)." AT&T contends that all obligations include shortfall

and termination charges. AT&T Mem. at 5, 12-15. Plaintiffs

disagree claiming that these charges are not included in the list

of obligations expressly found in § 2.1.8 and that, regardless,

Plaintiffs' plans are not subject to those charges as they were

grandfathered for life in the market place. PIs. Mem. at 14.

This determination requires an analysis of whether the

obligations mentioned in § 2.1.8 is an exhaustive list and what

those obligations include. s Furthermore, the D.C. Circuit

clearly noted that " [h]ow this enumeration affects the

requirement that new customers assume 'all obligations of the

former Customer' is beyond the scope of our opinion" recognizing

that the FCC had not addressed this issue. AT&T Corp., 394 F.3d

5Pl a intiffs argue that the FCC already addressed whether
shortfall and termination obligations were to be assumed by PSE.
pIs. Mem. at 11-12. The FCC only discussed shortfall and
termination charges in the context of the fraudulent use
provision, § 2.2.4, in Tariff NO.2. The FCC found that AT&T's
speculation that CCI was trying to avoid paying shortfall charges
was unfounded because CCl could have amassed new traffic in order
to meet its commitments under the CSTP II plans once it had
transferred the traffic from those plans to PSE's CT 516. The
FCC did not determine, however, whether PSE was required to
assume those commitments under § 2.1.8, because it had already
determined that § 2.1.8 did not apply. Additionally, the FCC
states that AT&T conceded that termination charges were not at
issue here. Oct. 2003 FCC Opinion at 8, n.56. It is not clear,
however, in what context AT&T made this statement. Regardless,
the FCC concluded this after determining that § 2.1.8 did not
apply and therefore, this point does not aid this Court's
analysis.

14
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at 939, n.2. The Court finds that this determination involves

technical questions of fact (such as the intent of the drafter)

and is uniquely within the expertise of the FCC, which has

primary jurisdiction over this matter. Richman Bros. Records,

Inc. v. U.S. Sprint Comm. Co., 953 F.2d 1431, 1435, n.3 (3d Cir.

1991) .

The doctrine of primary jurisdiction serves several

different important policy goals. As explained by the Third

Circuit in MCI Communications Corp. v. AT&T, 496 F.2d 214, 220

(3d Cir. 1974). The Court summarized that:

[Plrimary jurisdiction has been developed by courts in
order to avoid conflict between the courts and an
administrative agency arising from either the court's
lack of expertise with the sUbject matter of the
agency's regulation or from contradictory rulings by
the agency and the court.

Id.; see also Nader v. Allegheny Airlines, 426 U.S. 290, 303-04

(1976) .

In Mical Communications, Inc. v. Sprint Telemedia, 1 F.3d

1031, 1038 (lOth Cir. 1993), the court listed several factors

considered by courts in deciding the applicability of the primary

jurisdiction doctrine in certain cases. Some courts examine

whether issues of fact inherent in the case are within or without

the conventional experience of judges; whether the exercise of

administrative discretion is needed to resolve issues of fact in

the case; and whether the area of business in which the dispute

arose is entrusted to a specific agency whose resolution of the

15
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matter might best afford uniformity and consistency of

conclusion. Id.

Other courts focus on whether the need for speedy judicial

resolution of the issue outweighs the benefit of obtaining the

agency's determination on the matter. In balancing speed versus

expertise the courts consider the following factors: "'how agency

action will aid the litigationi whether the litigation involves

conduct requiring continuing supervision by the agency; whether

the issues to be litigated are unique to regulated industries;

and whether proceedings already are pending before the agency.'ff

ld. (quoting, inter alia, Marshall v. El Paso Natural Gas Co.,

874 F.2d 1373, 1376-77 (9th Cir. 1989) i Gulf States Utils. Co. v.

Alabama Power Co., 824 F.2d 1465, 1473 (5th Cir. 1987}).

The Court concludes, as did the District Court, in its May

1995 ruling, that the tariff provision is "not clear on its

face." May 1995 DNJ opinion at 15. The issue of whether § 2.1.8

allows an aggregator to transfer traffic without transferring its

plans while assuming only those obligations assumed by PSE has

yet to be answered. 6 By finding that § 2.1.8 did not even apply

6Pl a intiffs have made two supplemental submissions to
support their motion. Included in these submissions is a
certification by Larry G. Shipp, CCI's President, purporting to
clarify the "nature and type of obligations" at issue in this
matter and an undated section of notes supposedly prepared by
unidentified members of the FCC. These documents do not
conclusively decide this matter in Plaintiffs' favor as
Plaintiffs' suggests. In fact, they only strengthen this Court's
initial decision that a determination involving the

16
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to the CCllpSE transfer r the FCC failed to answer this question.

The Third Circuit already has cautioned this Court about

making a determination more appropriately left to the FCC. May

1996 3d Cir. Opinion, at 7. The Third Circuit noted that

" [h]aving correctly referred the question to the FCC under the

doctrine of primary jurisdiction, the district court should have

insisted that the parties take the proper steps to proceed

expeditiously in that forum. u Id.

The Court finds that the FCC is the appropriate forum to

determine whether shortfall and termination charges is included

in the "all obligations u language of § 2.1.8. 7 See also American

Telephone and Telegraph Co. v. Jiffy Lube Intrl r Inc., 813

F.Supp. 1164 (D. Md. 1993) ("[T]he FCC, the federal agency charged

with promulgating and interpreting tariffs . . . should, as the

agency with the expertise in the communications arena r weigh such

considerations. U
) The language of the Third Circuit in its

interpretation of language in a tariff is better left for the
FCCrs expertise in this field.

7Pl a intiffs stress that this case has been pending for
several years. Some of the delay, however, has been caused by
Plaintiffs as noted by the Third Circuit. May 1996 3d Cir.
Opinion at 6. AdditionallYr as the Third Circuit noted earlier
Plaintiffs had a choice to pursue its claims in this Court or
seek a determination from the FCC and again Plaintiffs chose the
District Court instead of the FCC. A reading of the final
paragraph of the D.C. Circuit opinion makes clear that a number
of issues are left to be resolved, which involve an
interpretation of Tariff NO.2. Plaintiffs decided not to seek
further clarification from the FCC, and therefore r any further
delay in this matter is attributable to Plaintiffs.

17



-Case 2:95-cv-00908-WGB-MF Document 146 Filed 06/01/2006 Page 18 of 18

opinion of May 31, 1996 is as applicable today as it was then:

"Application of the doctrine of primary jurisdiction rests on

considerations of policy in the important communications field

and a substantial public interest in securing an agency ruling on

the matter in dispute." May 1996 3d Cir. Opinion at 7.

IV. CONCLUSION

For the reasons stated in this Opinion, this Court denies

Plaintiffs' motion to lift the stay.

An appropriate Order accompanies this Opinion.

lsi WILLIAM G. BASSLER
WILLIAM G. BASSLER, U.S.S.D.J.

Dated: May 31 1 2006
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RVPP and CSTP II Plans at issue in this matter." Order, para. 7 (JA 5); see Further Comment

Requested on the Joint Petition for Declaratory Ruling all the Assignment ofAccounts (Traffic)

Without the Associated CSTP II Plans Under AT&T Tariff F.CC No.2, Public Notice, 18 FCC

Rcd 1887 (2003) ("Public Notice") (JA 399). Second. the WCB asked the parties to "comment

on the remedy that AT&T's TariffF.C.C. NO.2 specifies that AT&T may exercise if AT&T has

reason to believe that its customer is violating seccion 2.2.4.A.2 of that tariff by '[u]sing or

attempting to use WATS with the intent to avoid the payment, either in whole or in part, of any

of the Company's tariffed charges by ... [u]sing fraudulent means or devices, tricks, [or]

schemes.'" Public Notice, 18 FCC Rcd at 1887-Sg (JA 399-400). A number of parties filed

comments in response to this Public Notice. Order. para. 7 n.42. (JA 5).

E. The Order Under Review

The first issue raised in the Inga companies' and CCl's request for declaratory relief was

"whether section 2.1.8 pennits an aggregator to transfer traffic under a plan without transferring

the plan itself in the same transaction." Order. para. 8 (quocing First District Court Op. at 15).

(IA 5). The FCC detennined that the transfer provisions of AT&T's Tariff F.C.C. No.2, section

2.1.8 "did not address or govern CCl's and PSE's request" to move 800 traffic from eCI to PSE,

and that AT&T's "respective tariffs with cel amI PSE permitted the movement of [such]

traffic." Order, para. 8 (JA 6). The Commission explained first that. although section 2.1.8

states that a customer may not transfer 'IWATS, including any associated telephone number(s),"

to a new customer unless the neW customer "agrees to assume all obligations of the fOlmer

Customer at the time of transfer or assignment," AT&T had acknowledged in its comments that

the subject of that limitation - "WATS" - referred to the plans themselves, and not to "the

movement of end-user traffic." Order, para. 9 (JA 6-8).
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At the same time that il determined that section 2.1.8 did not prohibit the movement of

traffic between eCI and PSE, the Commission also found that the tariffs under which Cel and

PSE took 800 service from AT&T allowed those reseUers. respectively. to reduce and to increase

the amount of 800 traffic they purchased under those tariffs. Order, para. 9 & n.51 (JA 7-8)

(citing AT&T Tariff F.c.c. No.2 (applicable to the eSTPIII RVPP plan taken by cel) and

AT&T Contract Tariff 516 (applicable to the plan taken by PSE». The Commission detennined

that that was, in effect, what Cel and PSE were seeking to do with their requests to move traffic,

and ''that AT&T's respective tariffs with Cel and PSE permitted it." Order. para. 9 (JA 8). In

arriving at the conclusion that section 2.1.8 of Tariff No.2 did not prohibit the requests made by

cel and PSE to transfer traffic, the Commission rejected AT&T's contention that section 2.1.8

did noc permit the transfer of traffic without a plan unless the transferee assumed the original

customer's liability. Jd., para. 9 (JA 6-8). The Commission stressed, however, that even with the

transfer of traffic. "cel still would have to meet its tariffed commitments." /d. (JA 7).

As part of their first request for declaratory reUef. the petitioning resellers sought a

detertr1lnauon that no provision of Tariff No.2 - not just section 2.1.8 - prevented eel from

transferring it~ trafficwithoUl also transferring the plans associated with that traffic. AT&T

asserted before the Commission (and the District Court) that the petitioners' requests were

intended to enable eel to avoid payment, and therefore "violated the 'fraudulent use' provisions

of Section 2.2.4" of Tariff No.2 and justified AT&T's refusal to accept the transfer from eCl to

PSE. Order. para. 10 (JA 8).6 Without deciding the issue, the Commission concluded that

6 "[AT&T] cJaim[ed] that the transfer from cel to PSE 'had both the purpose and the effect of
avoiding the payment, in whole or in part, of tariffed shortfall ... charges' because CCJ's entire
revenue stream would transfer to PSE, but PSE would have no corresponding Obligation to pay
any shortfall charges under the CSTP II." Order, para. 10 (lA 8). .
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"[elven assuming" that AT&T reasonably suspected a violation of the "fraudulent use"

provisions of its tariff, AT&T "did not avail itself of the associated remedy that was specified in

its tariff." Order. para. 12 (JA 9) {citing AT&T TariffF.C.C. No.2, § 2.8.2). In particular.

although tariff section 2.8.2 pennitted AT&T to "temporarily suspend service to cel" for

fraudulent use, AT&T had "simply refused, in perpetuity. to move the traffic to PSE." Jd. The

Commission held that those provisions did not authorize AT&T to refuse to move the traffic

from CCI to PSE. Order, para. II (JA 8-9). The Commission concluded that CCl's obligations

remained under the eSTP IT and RVPP plans, and that "AT&T's apparent speculation that eCI

would fail to meet these commitments and would be judgment-proof did not justify its refusal to

transfer the traffic in question." Id. The Commission reasoned that "(e]ven assuming that

AT&T did have reason to believe that the proposed movement of traffic from eCl to PSE

violated section 2.2.4 of its tariff, AT&T did not avail itself of the associated remedy" ­

suspension of service - in the tariff. Order, para. 12 (JA 9).

Having determined that AT&T's tariff permitted the movement of traffic from CCl to

PSE and that it did not authorize AT&T to refuse the requested movement of traffic as a remedy

for allegedly fraudulent use, the Commission concluded that AT&T's refusal to move traffic

from eel to PSE violated the requirement of 47 U.S.C. § 203{c) that carriers provide service

only as "specified" in theirtariffs. Order, paras. 19,21 (JA 13-14).

STANDARD OF REVIEW

Under the Administrative Procedure Act, this Court must uphold agency action unless it

is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law." 5

V.S.c. § 706(2)(A). This is a '''deferential standard' that 'presume(s] the validity of agency

action.'" Global NAPS, Inc. v. FCC, 247 F.3d 252, 257 (D.C. Cir. 2001) {quoting Southwestern
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Bell Tel. Co. v. FCC, 168 F.3d 1344. 1352 (D.C. Cir. 1999)). See also Cellco Part'lership r.

FCC. 357 F.3d 88, 93-94 (D.C. Cir. 2004). Where, as here, the case involves both tariff

interpretations and the FCC's interpretation of its own roles, the Commission's detenninations

are entitled to special deference. An agency's interpretation of its own rules must be given

"controlling weight" unless "plainly erroneous or inconsistent with the regulation."

Communications Vending Corp. ofArizona v. FCC, 365 F.3d 1064. 1069 (D.C. Cir. 2004). "A

similar standard applies to the FCC's interpretation of tariffs." Global NAPS, Inc., 247 F.3d at

258 (citing American Message Centers v. FCC, 50 F.3d 35, 39 (D.C. CiT. 1995)}. "Reversing an

FCC tariff interpretation should only occur where it 'is not supported by substantial evidence,or

the [Commission] has made a clear error in judgment. ,., Jd. (citations omitted).

The "filed rate doctrine" requires strict adherence by all parties to the plain tenus of

tariffs, even though the doctrine often yields harsh results for customers.7 On the other hand,

where ·'the usual canons and techniques of interpretation leave real uncertainty" regarding a

tariffs application, the Commission properly construes the tariff "strictly against the carrier" and

resolves "any doubt ... in favor of the customer." Associated Press v. FCC. 452 F.2d 1290. 1299

(D.C. Cir. 1971).8 Indeed, the Commission's codified rules require that tariffs be "clear and

explicit," 47 C.ER. § 61.2, and the Commission may decline to enforce a tariff against

customers when it does not comply with that requirement. Global NAPS. Inc., 247 F.3d at 258.

FCC actions interpreting tariffs - and interpreting its own tariffing rules - may be reversed only

7 See, e.g., AT&T'll. Central Office Teiephone, 524 U.S. at 222-23; Cahnmann \I. Sprint Corp.,
133 F.3d 484,487,490 (7lh Cir.). cert. denied, 514 U.S. 952 (998); Fax Telecommunicaciones
v. AT&T. 138 F.3d at 491.

8 See Associated Press Requestfor Declaratory Ruling, 72 FCC 2d 760,764-65 (para. II)
(1979); Commodity News Services. Inc. v. Western Union. 29 FCC 1208, 1213 (para. 3), aff'd,29
FCC 1205 (1960).
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where they are clearly erroneous. Global NAPS, Inc.. 247 F.3d at 258: CapiTal Network SysTem,

inc. v. FCC, 28 F.3d 201, 206 (D.C. Cir. 1994).

SUMMARY OF ARGUMENT

In the Order under review, the Commission interpreted AT&T's relevant tariffs as not

barring Cel and PSE from moving traffic between their respective plans, and concluded that

AT&T violated those tariffs in refusing to move such traffic as requested. The CommiSSion's

ruling is a reasonable exercise of its expertise in matters of tariff construction. Many of AT&T's

principal arguments were not presented to the Commission below and thus are barred by 47

U.S.c. § 405(a). On the merits, AT&T has not demonstrated, as it must, that the Commission's

ruling results from a "clear error in judgment." Global NAPS, Inc., 247 F.3d at 258.

1. The Corrunission reasonably held that the transfer provision of AT&T's Tariff F.C.C.

No.2 did not prohibit the requested move of "traffic only" between eCI and PSE. The

Commission explained that the requirement in tariff sectiq[1_~),8 th~tth~.!1ewcustoIT!.er(PSE)

assume the obligations of the former customer (CCI) applied to the wholesale transfer of plans,

--
and did not address - and therefore did Dot prohibit - the movement of traffic from one reselJer

to another. Furthermore, the FCC explained that the tariffs under which eel and PSE took

service pennitted those resellers, respectively, to reduce and to increase the amount of 800 traffic

that they purchased under tbeir 800 service plans. The Commission concluded that the requested

movement of traffic between eel and PSE could reasonably be viewed as permissible "separate

requests" for a reduction in traffic by CCI and an increase in traffic by PSE.

z. The Commission also reasonably concluded that. even if the requested movement of

traffic between eCI and PSE would violate the "fraudulent use" provisions of AT&T's tariff (a

question the agency found it unnecessary to decide), AT&T's refusal to move traffic from ecr to
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PSE was not authorized uJider the tariff's "temporary suspen[sion of] service" remedy upon

which AT&T relied below. That ruJing was more than justified, particularly given the

requirement of 47 C.F.R. § 61.2 that tariff provisions be "dear and explicit" and this Court's

holding that the FCC may decline to enforce tariff pro"isions against customers for failure to

comply with that provision, Global NAPS, bJC., 247 F.3d at ~58.

3. AT&T's newly-minted theory that the Commission's Order gives eel and PSE an

unlawful preference in violation of 47 U.S.c. § 203(c) WUI; not presented [0 the Commission

below, and thus is barred by 47 U.S.c. § 405(a). The arglln1cnl fails on the merits in any event,

because it depends upon AT~T's unsupponed challenge III th,' Commission's conclusion that

the CCI-to-PSE transaction could be viewed as permissihk ":-I:r~r~(e requests" to reduce and add

traffic.

ARGUMENT

Before the Commission. AT&T argued that section::. I .~ of its tariff prohibited the

transfer of "WATS" plans without the transferee's assu III pI IIlll Ill' the transferring customer's

existing liabilities. Comments of AT&T Corp. in 0pP()~llll\1l III Jninl Petition for Declaratory

Ruling, filed August 26, 1996, at 10 ("AT&T Opposition" I tJ·\ ~4\)) ("in this case the relevant

WATS services [to which section 2.1.8'5 transfer provisil1ll" ;I1'('1~ I an: [he CSTP II Plans").

AT&T also argued that CCI's request to move "traffic ()J)J~ ,. III PSE without an assumption of

liability by PSE violated the fraudulent use provisions of 1alllJ '\l..'l't ion 2.2.4. and that tariff

section 2.8.2 (which permits AT&T "to temporarily suspend ,,'r\'i~'e" for violations of the

fraudulent use provisions) therefore authorized it to refuse eel's request to move traffic to PSE.

AT&T Further Comments, filed April 2, 2003. at II (J.A. 412). The Commission's Order

reasonably answered the pertinent arguments that AT&T presented.
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As we detail in the Argument sections below. moreover. AT&r s brief to this COUJ1

raises entirely new arguments aimed at justifying its refusal to move CCI" s 800 traffic. including

AT&Ts-

• Claim that the clause "including the associated telephone
numbers" in tariff section 2.l.8 supports its view that that
provision applied to the requested movement of traffic. Br.
19.

• Claim that the Commission's reading of tariff section 2.1.8
renders that provision meaningless. Br. 14, 19-20.

• Challenges to the Commission's "separate requests"
analysis. Br. 4-5, 20-22.

• Claim thaI its refusal to move traffic from eel's plan to
PSE's plan was a permissible exercise of the tariff section
2.8.2 remedy of "deny[ing] requests for additional service:'
BT.25.

• Claim that the FCC's Order creates an unlawful preference
in violation of 47 V.S.c. § 203(c). Br.29-30.

The Court should not consider such newly-minted arguments because "{iJt is black-letter

administrative Jaw that 47 U.S.c. § 405 bars [the Court] 'from considering any issue of Jawor

fact upon which the Commission has been afforded no opportunity to pass.· .. American Family

Ass'n v. FCC, 365 F.3d J 156,1166 (D.C. Cu. 2004) (citations omitted). See also AT&T Corp. \.-'.

FCC, 317 F.3d 227, 235-36 (D.C. Cir. 2003); Illinois Bell Telephone Co. v. F'CC. 988 F.2d 1254,

1264 n.12 (D.C. Cir. 1993).

This Court has explained thal the purpose of section 405 is "to require complainants

before coming to Court, to give the FCC a 'fair opportunity' [0 pass on a legal or factual

argument." Washington Ass'n for Television & Children v, FCC, 712 F.2d 677, 681 (D.C. Cir.

1983) (internal quotation marks and citations omitted). Moreover. the exceptions to section
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405(a) are limited. As this Court summarized in Petroleum Communicarions. Inc, v. FCC:

'"[W]e have permitted exceptions [to the section 405 exhaustion requirementJ where issues by

their very nature could not have been raised before the agency; where it would have been 'futile'

for petitioners to lodge their complaints before the agency; ... and where the Commission has in

fact considered the issue, whether on its own motion. or at the behest of third parties." :!2 F.3d

1164, 1169 (D.C. Cir. 1994) (citations omitted!. None of the exceptions applies to the new

argumentsraised by AT&T in its brief. Accordingly. AT&T "should have filed a petition for

reconsideration to afford the Commission an opportunity to pass on [its] arguments before [it]

turned to this court for review." New Englelwl Puhlic Comnlllll;catiolls Council, Inc. v. FCC,

334 F.3d 69, 79 (D.C. Cir. 2003) (citing 47 lJ.S.C. ~ 405(a)(2H,

1. THE COMMISSION REASO,\ABLY CONCLUDED THAT
THE TRANSFER PROVISIO~S OF AT&T·S TARIFF DID
NOT PROIDBIT eel FROl\·1 :\IOVJ~G TRAFFIC FROM
ITS PLANS TO PSE'S PLAJ\ A!'\D THAT AT&T'S TARIFFS
PERMITTED SUCH MOVEi\IE~T OF TRAFFIC.

The FCC reasonably detennined that the transfer provisions of AT&T's pertinent tariff -

section 2.1.8 of Tariff F.C.C. No.2 - "did nOl address or govern CCI"s and PSE's request" to

move 800 traffic from eCI to PSE, and that AT&Ts "respeclive lariffs with CCl and PSE

pennitted the movement of [such] traffic." Order. para. 8 (JA 6!- Seclion 2.1.8 states that a

customer may not transfer "WATS, including any associated telephone number(s)," to a new

customer unless the new custo~eT confirms '"in wriling that it agrees to assume all obligations of

the former Customer at the time of transfer or assignment." The Commission explained that

AT&T had acknowledged in its comments that the subject of that limitalion - "WATS" -

referred to the plans themselves. Order, para. 9 (JA 6); see AT&T Opposition at 10 (JA 249)
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("in this case the relevant W ATS services [to which section 2.1.8' s transfer provisions apply] are

the CSTP D Plans"). The Commission concluded - consistent with AT&T's acknowledgement­

that the assumption-of-obligations limitation applied to "the wholesale transfer of 'WATS'" and

"did not preclude or otherwise govern ... the movement of end-user tratfic from one aggregator

to another, as eel and PSE sought to effect in this case." Order, para. 9 (JA 6-7).

At the same time that it determined that section 2. 1.8 did nor prohibit the movement of

traffic between CCl and PSE under the circumstances presemed here, the Commission found that

the tariffs under which Cel and PSE took 800 service from AT&T permitted those reseUers.

respectively, to reduce and to increase the amount of 800 traffic [hey purchased under those

tariffs. Order, para. 9 & n.52 (JA 7) (citing AT&T Tariff F.c.c. No.2 (applicable to the

CSTPnI RVPP plans taken by CCl) and AT&T Contract Tariff 516 (applicable to the plan taken

by PSE)). The Commission determined that that was. in effect, what eel and PSE were seeking

to do with their requests to move traffic, and "that AT&T's respective tariffs with cel and PSE

permitted it." Order, para. 9 (JA 8).

AT&T's assorted challenges to the Commission's analysis are barred by section 405(a)

and, on their own tenns, Jack merit. They do not establish, as they must to succeed, that the

Commission's analysis results from a "clear error injudgmem." Global NAPS, Inc.• 247 F.3d at

258,

AT&T argues, first, that because section 2.1.8 governs the transfer of "WATS. including

the associated telephone numbers," and because Cel and PSE expressly asked AT&T to move

"the BTNs" (i,e., billed telephone numbers) associated with the pertinent traffic, section 2.1.8, by

its tenns, applied to the request. Br. 19. AT&T never presented to tbe Commission the textual

claim that the clause "including any associated telephone numbers" controlled the disposition of
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this issue. Indeed, the Commission expre~sly relied upon AT&r s inconsistefl! contention belo\\'

that section 2.1.8 applied only to the transfer of the "CSTP II Plans" Ihemselves. Order, para. 9

(JA 6); AT&T Opposition at 10 (JA 249). In these circumstances, AT&T's claim is not properly

before the Court. See 47 V.S.c. § 405(a) (providing that the filing of a petition for

reconsideration is a condition precedent 10 judicial review where the party seeking review "relies

on questions of fact or law upon which the Commission ... has been afforded no opportunity to

pass").

In any event, the tariff language upon which AT&T now relies - "WATS, including any

associated telephone numbers" - is most reasonably interpreted merely to confirm that the

"associated telephone numbers" are components ofWATS. and that when a customer seeks to

transfer a WATS plan in its entirety pursuant to section 2.1.8. the telephone numbers associated

with .that WATS plan are also transferable. The language of section 2. 1.8 does not compel the

conclusion that its limitations apply to the movement of telephone numbers (with or without

associated traffic) independent of the plan itseJf.9

AT&T further asserts that Cel's and PSE's use of "Transfer of Service Agreement"

fonns to request the pertinent movement of traffic "conclusively established" that section 2.1.8

applied to their request. Br. 18. AT&T is forced to acknowledge, however, that CCI and PSE

modified those fOnTIS to request movement of "traffic only" (Br. 18-J9) - thereby negating any

inference that use of the forms indicates that section 2.1.8 applied to the pertinent requests.

9 Indeed, the "associated telephone numbers"language could not operate as a limitation on the
transferability of an 800 telephone number (or 800 traffic, for that matter), because 800 service
providers are required by law to allow customers to take their 800 numbers with them when
changing service providers. See Competition in the Interexchange Marketplace, 10 FCC Red
4421,4421 (para. 3) & n.9 (1995).
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hnplausibly, AT&T cites the parties' handwriuen modification of the fonns as evidence ofnon­

compliance with section 2.1.8, rather than as indicating the inapplicability of that provision. Br.

18. But there is no reason to believe that eel and PSE would have taken affirmative steps to

modify the forms in ways that only served to establish that they were not entitled to the requested

relief. The obvious inference is that the parties proposed to transfer "traffic only" (as their

chosen language asserted), and that they had to modify AT&T's standard form precisely because

they were not requesting a typical plan transfer subject to section 2.1.8.

AT&T also cODtends that the Commission's construction of section 2.1.8 (as not

prohibiting the proposed movement of 800 traffic between CCl and PSE) renders that provision

meaningless, because it allegedly would be "unnecessary when liabilities were assumed," but

would "nol prohibit transfers when liabilities were not assumed:' Be. 14; see also id. 19-20.

This argument also is not properly before the Court, because AT&T did nol present it to the

agency. 47 U.S.c. § 405(a). But on the merits, this claim fails as well. As an initial matter,

section 2.1.8 retains.meaning ~lnder._theCommission's reading because the provision still applies

to transfers of plaDs, such as thOSH tAvolves in IRe oRgipa! Inia-tq-CCI transactions. More

fundamentally, however, AT&T's argument collapses, because it incorrectly presumes that, apan

from the transferee's assumption of liabilities (which occurs under a transfer of plans, but not a

transfer of traffic), a transfer of traffic and a transfer of plans yield identical benefits and burdens

to AT&T and its customers. That is not the case. Where there is a wholesale transfer of plans

pursuant to section 2.1.8 (as in the Inga-to-CCI transactions). the transferee "step[s] into the

shoes of [the transferor]" and replaces the transferor as the party liable for any fuzure purchases
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of service. Order, para. 9 (JA 7).10 By contrast, when only traffic is moved, the party reducing

its traffic (in this case, eel) "would continue to subscribe to its existing CSTP II plans:' and the

totality of the reciprocal obligations between that party and AT&T under those CSTP II plans

would remain in effect, both with respect to service that already had been purchased at the time

the traffic was moved and with respect to any future service taken under the plans. Order, para.

9 (JA 7). Thus, each method of structuring the transaction presents distinct benefits and

obHgations for both AT&T and the customer. and the Commission's reading gives meaning to

section 2.1.8.

AT&T also contends that the requested movement of traffic from eel to PSE cannot

plausibly be equated with, or justified as, separate requests by eel to decrease traffic under its

tariff and by PSE to increase traffic under its tariff, because the transactions. so construed, would

have been subject to numerous impediments that would have rendered them impracticable. Br.

4·5,20-22. AT&T presented none of its objections to the Commission's "separate requests"

analysis below - either in comments prior to the Order or in a petition for reconsideration.

Accordingly, these claims are not properly before the Coun. 47 U.S.c. § 405(a); see Illinois Bell

Telephone Co. v. FCC, 988 F.2d at 1264 n.12.

AT&T's challenges to the Commission's "separate requests" analysi.s Jack merit in any

event. AT&T contends, first, that when a customer requests additional 800 service under a plan

that already is in force for that customer (as opposed to the transfer of plans), AT&T must

"engage in a complex process of engineering and installing the service," which includes

10 The transferor does remain liable for "outstanding indebtedness" and the "unexpired ponion
of any applicable minimum payment" obligation existing at the time of the transfer. See Order.
n.46 (JA 6) (quoting section 2.1.8).


